SOME ISSUES FOR NEW WHISTLEBLOWER LAW IN SERBIA 
These comments are based on the English translation of draft model law – so there may be issues here which are purely linguistic. This points to the need for an Explanatory Memorandum. 
Articles 1 and 5
1.2  requires that a person reports ‘consciously.’ It appears from Article 5 that this is a misprint for ‘conscientiously’. But why use any such new term, and not ‘good faith’ which is in the Conventions. If good faith is defined, as in Article 5, it can be a useful concept. (We had problems in UK because it was not defined).  
Article 5.2
As worded there is a danger of encouraging amateur investigations, which may alert the suspect and prevent effective legal action against him. ‘Verifying’ the ‘completeness’ of data is not a job for the whistleblower. There may also be many cases where the whistleblower must act quickly, if damage is to be prevented.  The main CoE Civil Law Convention criterion for whistleblowing is simply 'reasonable grounds to suspect' (Art 9).  All the UK law requires is reasonable belief by the whistleblower that the information he discloses tends to show a threat to the public interest. Its true that the ECtHR (in Guja) “reiterated that freedom of expression carries with it duties and responsibilities and any person who chooses to disclose information must carefully verify, to the extent permitted by the circumstances, that it is accurate and reliable”.  This ECtHR opinion does not need to be followed to the letter. The Serbian law might at least include the qualification ‘to the extent permitted by the circumstances” and delete any suggestion that ‘completeness’ of data is part of what is required of a whistleblower.    
Article 7
There are too many requirements in here placed on the whistleblower. Do we need any at all? Are we going to deny him protection because his submission was slightly wrong in some technical aspect? There is nothing like this in UK law, it’s up to the whistleblower. The requirement for a ‘signature’ if it means a physical signature is not very modern and could be an unnecessary burden.  It also does not square with the possibility of directly addressing the public in article 6.  
Article 10
This may be fine for the public sector in general but what about the private sector? I don’t know if private sector information is ‘classified’ in accordance with the law. Maybe there are some kinds of information which are not classified, but which the employee may be required not to reveal by his contract?  The law may need to provide for contractural  requirements of confidentiality to be over-ridden in whistleblower cases. 
It follows from Article 10 that there may be a need for special channels for whistleblowers (especially in the military or the security services) who need to report information which is rightly highly classified. This is something the Irish Bill deals with in a rather complex way, by setting up a new function of a ‘Disclosures Recipient’ – who will be a judge, in office or retired.  
Article 11
This states that ‘first the internal notification shall be conducted.’ This is inconsistent with Article 13, notably 13.3, 13.4, 13.8 and 13.10, which provide for cases where whistleblowers can go directly outside. At the least, Art 11 should make clear it is subject to Art 13.
Art 11 also lumps together external notifications whether to regulators or to the press. This seems contrary to the ECtHR view. The ECtHR Heinisch judgment says 'disclosure should be made in the first place to the person’s superior or other competent authority. It is only where this is clearly impracticable that the information could, as a last resort, be disclosed to the public’. There is no case for a strong dividing line between whistleblowing internally or to competent authorities. The real dividing line is between those two and disclosures to media.    
Art 13
13.4 allows direct approaches to oversight authorities where the law stipulates such reporting is obligatory. It should also allow them where the law allows them. Indeed there is a case for making the same – minimal - stipulations about reports to authorities who are responsible for the function in question that apply to internal reports.     
Reports to the media are a different matter. It would be desirable either to replace Art 13 6-10 with a more general provision, or to add a new 13.11, which allows for cases which we cant foresee exactly.  Whistleblowers should be allowed to make disclosures to the press where it is reasonable for them to do so. Justification that it is reasonable will depend on the seriousness of the issue and on whether alternative channels do not exist, have not functioned, or cannot be expected to function.  It may also take into account the issue of payment.  This is in effect what was proposed by the Ombudsman in his draft 2009 amendments to the LFAIPI. 
Article 37
I was told the English translation, which would criminalise whistleblowers who do not know if their report is true, is faulty. As I understand it the Serbian version refers to people who knowingly make false allegations. That seems reasonable. 
Missing provisions   
Review
Why not follow the Irish Protected Disclosures Bill (currently before their Parliament, which is the Oireachtas in Irish). Clause 1(2) states: 
The Minister shall—
(a) not later than the end of the period of 5 years beginning
on the day on which this Act is passed, commence a
review of the operation of this Act, and
(b) not more than 12 months after the end of that period,
make a report to each House of the Oireachtas of the
findings made on the review and of the conclusions drawn
from the findings.
Legal privilege 
Is there a need for the law to ensure that legal privilege is maintained so that a whistleblower can approach a lawyer for advice, knowing that the lawyer will not be able to act on the information without his consent? 
Specialised tribunal
UK experience shows it would be preferable if cases went to a specialised tribunal.  This may not need to be in the law. 
ACA role? 
This is probably not a matter for the law but many problems can be avoided if potential whistleblowers have a help line to obtain independent advice. The Netherlands established in 2012 an independent Commission for Advice and Information on Whistleblowing (CAVK). This centre will act as a point of advice for (potential or actual) whistleblowers in both the public and the private sectors on how to raise concerns. It will check whether there are ways to raise the matter internally and, if not, it will assist the whistleblower to prepare the issue to be brought to an external agency. It also  promotes awareness, and gives advice to employers.  PCaW performs a similar role in the UK.  The ACA might perform this role in Serbia, at least in the field of corruption.  
